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In September I travelled to Halifax to 
attend the meetings of the Federation of 

Law Societies. The trip provided me with an 
understanding of what the Federation of 
Law Societies is and a broader perspective 
of where we as a profession fit into society 
as a whole.

The first day we participated in a ‘poverty 
sensitization’ exercise where we assumed the 
roles of people living at or below the poverty 
line and participated in an activity designed 
to simulate the everyday tasks necessary for 
living over the course of a month (condensed 
into four 15 minute ‘weeks’). 

On the second day of the conference we 
visited various institutions concerned 
with enhancing access to justice for 
impoverished people. 
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O ver the past several years, the 
law society executive has had 

meetings with the Government of  
Yukon about amending or replacing 
the Legal Profession Act (lPA). After 
frank discussions, we have come to  
the conclusion that changes to the 
legislation that governs our profession 
are not at the top of the government’s 
agenda.

in 2011, the law society prepared a 
policy paper (Toward a new legal 
Profession Act) that identified three 
primary drivers behind the need for 
new legislation.

There have been many changes in 
the legal profession since the current 
legislation was originally enacted.

There has been a move toward  
modernization in the regulation of 
professions in other jurisdictions.

There are practical difficulties with the 
current lPA.

The focus of this President’s Message 
is on the practical difficulties. Please go 
to the law society of Yukon website 
(www.lawsocietyyukon.com) for the 
full policy paper and updates.

The law society regulates all lawyers 
licensed to practise in Yukon, under the 
authority of the lPA. The society’s duty 
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is to uphold and protect the public interest in the  
administration of justice. in 2004, the lPA was amended 
to say that the law society also has the duty to uphold 
and protect the interest of its members. That amendment 
confuses and conflicts with the society’s fundamental duty 
to protect the public interest (which is properly in the lPA). 
Yukon is the only jurisdiction in canada that has such a 
flawed mandate in its legislation. This lack of clarity must be 
addressed if the public we serve is to maintain its faith in 
our profession.

The lPA is very prescriptive. less prescriptive legislation 
would allow us to regulate the profession in an effective 
manner and permit us to evolve our processes in response 
to changes in the profession and how we do business.

This lack of clarity must be addressed 
if the public we serve is to maintain 
its faith in our profession.

There is more progressive, enabling legislation in other 
canadian jurisdictions. The limitations in Yukon legislation 
have hindered our ability to be responsive to changes in the 
legal landscape and have hampered our ability to deal with 
problems, even when we clearly identify them. The lPA, for 
example, does not allow the law society to prosecute indi-
viduals who practise law in Yukon without authorization. This 
is an ongoing concern (see the discipline report, below).

Justice Thomas cromwell has written persuasively about 
the crisis in access to justice. As the regulator of the legal 
profession, the law society of Yukon will be a key player in 
addressing this crisis. if we are to play our part, it is  
imperative that our legislation is empowering – that it is 
clear and gives us the tools we need to effectively regulate 
the legal profession to maintain public confidence.

i am asking all members of the law society to join voices 
and call on the Government of Yukon to make the lPA a 
priority and work with us, in the public interest, towards a 
new Legal Profession Act. it is time.

Discipline Report – Unauthorized Practice of Law

by Suzanne Duncan, Chair, Discipline Committee

One of the areas of responsibility of the law society is 
preventing the unauthorized practice of law.  

unauthorized practice means practising law in the Yukon 
without being a member of the law society of Yukon or 
obtaining a certificate of Permission to Act in a particular 
matter.  This includes non-lawyers who 
are performing services that are defined 
as practising law, and lawyers from other 
jurisdictions who have not applied to the 
law society of Yukon or who are unable 
to become members.

The reason for this provision is to protect 
the public. People who are not authorized 
to practise may have the requisite skills, 
but they are not subject to regulation or 
discipline by the law society of  Yukon. 
Their clients do not have the protection 
of the professional standards obligations 
or other safeguards such as mandatory 
liability insurance and access to  
compensation funds.

in order to enforce this requirement, we depend  
primarily on receiving information from members about 
people who may be engaged in the practice of law here, but 
who are not properly authorized to do so. The Yukon code 
of Professional conduct provides that “a lawyer must assist 

in preventing the unauthorized practice of 
law”(section 7.6).

The practice of law is defined in ss. 1(1) 
of the Legal Profession Act (lPA). The 
definition includes appearing as counsel 
or advocate, giving legal advice,  
preparing, revising or settling a petition, 
memorandum or articles under the  
Business Corporations Act. There are 
specific exceptions in the lPA, including 
an individual who provides pro bono 
services as long as they are not  
suspended, disbarred or prohibited from  
practising law in another jurisdiction,  
Aboriginal court workers, and  
self-represented litigants.

Continued on page 3
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Once the law society is notified about an individual who 
may be engaged in the unauthorized practice of law, we 
send him or her a letter setting out the definition, why we 
believe what he or she is doing constitutes the practice of 
law and explaining the process of becoming authorized, if 
applicable (e.g., the person is a lawyer from another  
jurisdiction).

in the majority of cases, once the individual receives this 
kind of letter from the law society, he or she voluntarily 
stops what he or she is doing or does what is necessary to 
become authorized.

However, in those cases where the unauthorized practice 
continues, the only available remedy for the law society  
under the lPA is to refer the matter to the Yukon  
government for prosecution (s. 104).

contravention of the practice of law provision is an offence 
punishable on summary conviction. it would be preferable if 
the law society itself had the ability to commence prosecu-
tions under the lPA because of the specialized nature of 
this type of matter and the priority the law society would 
give to these prosecutions. As noted by Jim Tucker in his 
President’s Message, this is one of the areas that we hope 
will be addressed in a new lPA.

Upcoming CLEs

T he continuing legal education (cle) committee is 
 currently working on offering cles on five topics:

• Labour/Employment – under a Human rights lens – 
October 15, 2015
 - Human rights and the workplace primer
 - Accommodation issues:

 - Physical and mental disabilities
 - Alcohol and drug addiction
 - family caregiving responsibilities
 - religious beliefs
 - Procedural vs. substantive obligations
 - duty to inquire

 - Privacy issues related to collection, use and  
disclosure of medical information by employers

 - bullying and harassment
 - Hiring and firing

• Child Protection – a one-day cle about Yukon child 
Protection law that will encompass practical issues such 
as the role of parents’ counsel, children’s lawyers, and 
director’s counsel, as well as a presentation by an ex-
pert regarding parenting assessments, child assessments, 
and psychological assessments. We also hope to cover 
family group conferencing, and best interests and views 
of the child.

• Victim Bill of Rights — will cover the content and 
consequences of this new federal legislation.

• Yukon Business Law
• Settlement Conferences — A discussion with tips for 

settlement conference preparation and effectiveness – 
for civil litigation and family law practitioners.

The law society of Yukon makes every effort to ensure 
that locally offered cles are accredited by the law society 
of british columbia and may be applied towards the british 
columbia mandatory 12-hour continuing professional  
development requirement.

continuing professional development (cPd): Please  
remember to keep track of the cles you attend in 2015. 
You will be required to attend the mandatory 12 hours of 
cPd and report the hours on your annual membership 
renewal documentation (form 13):
• course name
• Provider (e.g., canadian bar Association, law society)
• format (in person, dvd, webinar)
• role (attendee, presenter, author)
• date (day and month)
• number of hours

Please note that unless otherwise stated All cles  
organized by the law society of Yukon will count toward 
your required cPd hours.

Reminder: The CLE calendar is now on the Law Society 
website (www.lawsocietyyukon.com/calendar.php).

Discipline Report, continued from Page 2
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neW MeMbers: 
JAnuArY 1, 2015 – JulY 7, 2015

Chapman, Shad – vancouver, bc
Davie, Rita – Whitehorse, YT
Davies, Nicholas – vancouver, bc
Davis, Zachary – Toronto, On
Guild, Jeremy – vancouver, bc 
Joncas, Natascha – Whitehorse, YT
Kovacs, Sandra – vancouver, bc
Kowbell, Christine – vancouver, bc
LaPrairie, Peter – vancouver, bc
Latella, Matthew – Toronto, On
Nyland, Jennifer – vancouver, bc
Reid, Elizabeth – vancouver, bc
Sanders, Douglas – vancouver, bc
Seiling, Megan – Whitehorse, YT
Tarnow, Benjamin – vancouver, bc
Woodhead, William – vancouver, bc
Zimmer, Karen – vancouver, bc
Zychowka, Kristi – Whitehorse, YT

ArTiclinG sTudenTs:
Mercier, Katherine – Yukon department of Justice
Nelson, Vida – Tucker & company

AcTive cerTificATes Of  
PerMissiOn TO AcT: 115

cOMinGs And GOinGs

Anne King retired from YG.
Jessica Thompson started working as director of the 
Yukon Human rights commission.
Penelope Gawn retired from YG.
Kim Hawkins left the Territory and is living in vancouver.
Amy Steele returned to the Yukon and is working at 
campbell & company
Evan Kelly left Yukon Government.
Darcy Lindberg left davis llP to return to school in 
victoria.
Davis LLP changed their name to dlA Piper (canada) 
llP.
Brenda Jerome left lackowicz & Hoffman and joined 
the firm of daniel s. shier.

YPLEA: active on all fronts

by Stephanie Schorr, YPLEA President

r obert Pritchard continues to be busy providing callers  
 and visitors with legal information at YPleA’s newish 

Tutshi building location. robert also supports YPleA’s board 
with support for our monthly meetings. The board of  
directors includes stephanie schorr (president), Jeff  
sunstrum (vice-president), brent slobodin  
(treasurer); Patricia brennan (board 
member) and Geneviève chabot  
(board member).

At the end of March, YPleA  
completed a three-year “new Horizons 
for seniors” project that informed and educated older adults 
about legal tools to reduce or prevent their risk of abuse, in 
particular financial abuse (e.g., estate planning, advance care 
directives, etc.). YPleA thanked lillian nakamura Maguire for 
her energy, organization and collaboration with many  
community groups on this project.

YPleA continues to support the “it’s not right!” neighbours, 
friends, and families of Older Adults national campaign  
coordinated in Yukon by debbie Janzen, and continues to 
collaborate with its community network, including the Golden 
Age society,  Yukon council on Aging, L’Association franco-
yukonnaise (AfY), Yukon Women’s Transition Home 
society,  victoria faulkner’s Women’s centre and other  
agencies whose members face legal challenges.

The YPleA board is relaxing over the summer and will  
prepare for the association’s Annual General Meeting later in 
the year (date and time to be determined).

Then Minister of Justice Mike Nixon with YPLEA president, Stephanie 
Schorr, in recognition of YPLEA receiving the Crime Prevention and 
Victim Services Trust Fund grant.
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MArK WAllAce

A fter being “away” for 
 more than two  

decades, Mark Wallace came 
home to Whitehorse.

The short story is that Mark 
grew up in Whitehorse, 
went Outside for school 
in the ’90s and returned to the Yukon in 2013 a litigation 
lawyer. but the longer story is more interesting…

After high school, Mark had a series of jobs: working at The 
bay, in a group home and for a placer miner doing machine 
maintenance. He realized he needed something more in 
order to find work that interested him, and went to the 
university of Manitoba around 1992. After two years he 
switched to southern Alberta institute of Technology and 
graduated with a diploma in engineering technology.

like so many Yukoners, Mark gravitates towards the  
outdoors, and so he chose to apply his engineering tech  
diploma in the field of commercial diving. He worked in 
Texas and the eastern Arctic doing underwater inspections 
before heading to Ontario. He only got as far as Winnipeg, 
however, where he got a contract doing machine design. 
When that job turned into full-time work, he never left 
Manitoba. Working his way up to plant manager, Mark came 
to the realization that this wasn’t quite the right fit for him 
and began looking into other career options. He was drawn 
to law and returned to the university of Manitoba, where 
he graduated with his degree in 2007. He was called to the 
Manitoba bar in 2008. He practised with a major Winnipeg 
firm, focusing on corporate commercial litigation and  
construction litigation, including insurance defence.

Mark and his wife Jennifer settled into life in Winnipeg, but 
knew that they wanted a smaller place to call home.  They 
came to the Yukon 2007 on a holiday. Jennifer had never 
been here before and she liked it. it took a few more years, 
but finally in 2013 Mark and Jennifer and their two children 
moved to Whitehorse. Mark has been with Austring, fen-
drick & fairman since 2013, practising general civil litigation 
and employment law. Jennifer is a pharmacist at the hospital.

“All the pieces came together,” says Mark, who is also the 
Treasurer on the law society executive. it was a circuitous 
route back to the Yukon but Mark and his family like their 
lives here. “We have no regrets.”

GinA nAGAnO

G ina nagano was recently appointed as one of the
 public representatives on the lsY executive. Her first 

career was with the royal canadian Mounted Police (rcMP). 
Gina retired with the rank of sergeant in 2006 after serving 21 
years. Her time with the rcMP was spent here in Yukon and 
in other locations from vancouver to Ottawa.

“i had wanted to join the rcMP since i was in Grade 2,” says 
Gina. she first applied when she was 16, but was told that she 
was too young. At 18, she was accepted into the rcMP sum-
mer student program and after graduating from Grade 12 in 
dawson, she was accepted into the rcMP academy in regina.

“i’ve always had an interest in law,” Gina says. After a bit of a 
“rest” when she retired, Gina began her second career with 
the federal department of Justice. Her first connection with 
Justice canada had come in 2000 when 
she was seconded to work with the 
Public Prosecution services (bc/Yukon 
region) as the Aboriginal community 
liaison Officer, so it was a natural fit 
to carry on in this area. At the depart-
ment of Justice Gina was the northern 
regional coordinator for the Aboriginal 
Justice directorate’s Aboriginal Justice 
strategy for the three territories.

Gina is starting her own security business 
in the Whitehorse area and keeps herself 
busy working as the Aboriginal corrections development 
Officer for correctional services canada - Pacific region in 
Whitehorse. The focus of Gina’s work is with Aboriginal  
offenders and their application for section 84 releases under 
the Corrections Conditional Release Act, where they can request 
a supervised release to their home communities.  “it’s not just 
about returning offenders to their home base. it’s about estab-
lishing a communication network that looks at the security of 
the community as well as the well-being of the offender.”

When she speaks, Gina conveys the passion she has for her 
work. “i like working in, for and with the communities. it’s a 
good fit for me and i believe that i offer some valuable  
professional and life experiences in helping others.”

Gina is looking forward to sitting on the executive of the law 
society, anticipating that there is even more to learn about 
the law by better understanding the role of the society as the 
regulator of the legal profession in Yukon.

New Executive Members



Above: Law Society president Jim Tucker and Monica Leask.

Lef: Lorne Austring, Debra Fendrick and Shayne Fairman of 
Austring, Fendrick & Fairman, with their 25-year certificates.
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Social events bring together LSY members

June sOciAl evenT

l aw society Yukon (lsY) members proved on 
 June 11, 2015, that when they call each other “my 

friend,” they mean it.  
 With the sun shining, approximately 50 lsY 
members and staff (who keep them in check every 
day) gathered outside at the High country inn in 
Whitehorse to touch base before they disappear into 
the warm Yukon summer, and size up the competition 
for the lsY golf tournament, scheduled for August 7, 
2015 (see next page) – save the date!

deceMber 11 HOlidAY Wine And 
cHeese: 25-YeAr Pin PresenTATiOns

december 11, 2014, was a special night in 
Whitehorse for the law society of Yukon 
(lsY). it was time to take a break with the 
Holiday Wine and cheese and to recognize 
the contributions of colleagues practising law 
in the Klondike. That night, members of the 
lsY who have been practising in the Yukon 
for 25 years or more were honoured for 
their commitment to the Yukon legal  
community.

Top: Colleagues enjoying the evening at the holiday wine and 
cheese party.
Above: Honourees being applauded by their colleagues at the 
holiday wine and cheese party.



 Right: John Phelps and Judge Leigh Gower.

Below: Paul Battin, Suzanne Duncan and Geneviève Chabot.
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Social events bring together LSY members

Honourees in attendance were lorne Austring,  
richard buchan, susan dennehy, shayne fairman, 
debra fendrick, James Harper, Paul lackowicz and 
Monica leask. 

The night proved to be a “blast from the past” as the 
photos included with their original lsY applications 
from 25 years ago were flashed across the screen – 
they haven’t changed a bit!

Other lsY members were honoured for their 25-
year contribution to the Yukon legal community, but 
could not attend the event:
John bethell barry ernewein dale Pope
frank burchill randall Hordo richard salter
david cosco steven Horn James Taylor
Geoffrey cowper Peter landry Arthur vertlieb
diana davidson William neen  stephen Walsh

congratulations to all our honourees and a special 
thank-you to the Macbride Museum for a great venue 
and café balzam for a delicious spread!

lAW sOcieTY AnnuAl GOlf TOurnAMenT And bbQ

When: friday, August 7, 2015
Where: Mountain view Golf course
Who: everyone is welcome, including members, office staff, visitors and guests.    

no prior experience is required!

This social event is designed to be fun! rookies are welcome.
Time:  Tee times for all participants will start at 2 p.m.  All participants should be at MvGc at 1 p.m. to check in, 
rent clubs/carts, hit balls, and get to their hole.
cost:  $60 for participants     $35 for the barbecue only

rsvP no later than July 31, 2015

Save the date
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T he Court Security Act was tabled in the Yukon 
 legislative Assembly on October 30, 2014. it passed 

third reading and received assent two months later, on  
december 18.  The Act puts existing judicial authority and 
court security policies into legislation, resulting in greater 
safety assurances for all court users. The new legislation  
addresses eight policy areas.

cOurT AreA

The Act defines the court area in Whitehorse as the law 
courts building, including: courtrooms; areas exclusively used 
by courts; court registry; sheriff ’s Office and cell area;  
interview rooms; and common areas, such as the atrium, 
building entrances, stairs and associated parking lot. The 
court area would not include the Andrew Philipsen law 
centre building where the Yukon department of Justice  
offices are located.

The legislation identifies the court areas in Watson lake and 
dawson city, which both have established courtrooms and 
court registries, and any part of a building or space that is 
required for court use in Yukon. for example, when court 
sits in beaver creek, it holds the court session in a  
recreation building that would be considered a “court area” 
under the act and court users would be subject to all of the 
rules established under the act and regulations.

resTricTinG MOveMenT

The Act allows for the designation of areas where public 
access is limited in regulations. The public will not be able to 
enter these marked areas unless permitted under the Act, 
by the sheriff ’s Office or other authorized person.

screeninG befOre enTrY

The proposed legislation provides the authority to screen all 
persons entering a courtroom or court area, unless they are 
specifically exempted. Justice staff, judiciary, lawyers, court 
workers, rcMP officers, and other authorized persons will 
be exempt from screening while carrying out their duties.

As regular practice, the sheriff ’s Office will screen people 
only if they have reason to believe they are carrying weap-
ons, items considered to threaten the safety of the court or 
illegal items. from time to time, it may be appropriate for 
them to screen persons upon courtroom entry at designat-
ed high profile, high-risk trials or as directed by the judiciary.

screening methods may include passing a handheld  
scanner over a person’s body; searching of backpacks, 
briefcases or other items accompanying a person; or asking 
people to empty pockets or walk through a metal detector.

evicTinG PersOns

The sheriff has a responsibility to keep court areas, and all 
of the people in those areas, safe. The Act provides sheriffs 
or other designated court officers the authority in legislation 
to use reasonable force to evict persons who are causing a 
disturbance, refusing to be screened, or are in possession of 
a weapon in a designated court area. The intent is to evict 
anyone who is or may be a threat to the court and the 
people using the courtroom.

resTricTiOn Of use Of elecTrOnic recOrdinG 
devices

The Act restricts the use of recording and other electronic 
devices, such as camera and cell phones, at all times unless  
otherwise permitted. The new Act also prohibits the  
recording of court proceedings unless authorized to do so.

PrOHibiTiOn Of cerTAin iTeMs

The Act clarifies those items restricted from entering court 
areas, including alcohol beverages, illegal drugs, drug para-
phernalia, weapons as defined by the Criminal Code and any 
other item that could compromise safety.

seArcHinG PrisOners in cOurT cells

for everyone’s safety, it is very important to search persons 
in custody before detaining them in a courthouse cell. This 
Act provides the sheriff ’s Office with the explicit authority 
to conduct these searches, which is already a security  
practice when the rcMP is not present.

enAcTinG Offences And PenAlTies

The Act includes specific offences and penalties, both for 
clarity and to allow flexibility in setting the resulting penalties. 
Penalties have been proposed to match those in the  
northwest Territories: a fine not exceeding $5,000 or  
imprisonment for a term not exceeding six months, or both.

This Act brings Yukon in line with the other provinces and 
territories. The Yukon department of Justice is committed  
to ensuring a safe, effective and efficient justice system and 
therefore is supportive of an Act that enhances safety in  
Yukon courts and improves the administration of justice.

Court Security Act puts policy into legislation
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W hen tracking the causes of claims, we at lAWPrO
 classify certain claims as relating to problems with 

“time management.”  These claims include losses caused by 
lawyer procrastination: a specific cause of loss at the root 
of four percent of claims (by both count and cost) over the 
past ten years.

Would you like to be safer from claims − and have better 
self-esteem − by procrastinating less?

in a former career, i managed authors — in other words, i 
was the procrastination police — and i learned a thing or 
two about helping people move projects along. Here are 
some of my favourite anti-procrastination strategies.

1. Start the thing

Procrastination is a disease that feeds on itself.  The more 
times you remember a task and put it off, the more solidly 
you reinforce your own expectation that it’s going to be 
difficult, unpleasant, or monotonous. Avoid reinforcing that 
expectation by starting the job the very first time you think 
of it.

The response i’ve often heard when i offer this advice — 
and especially from lawyers — is “but i work best under 
pressure.”  While this seems to be partly true for some 
people, avoiding work until just before the deadline is 
enormously stressful, and carries significant risk. What if the 
job is harder than you anticipated, will take longer than you 
anticipated, or will require the gathering of information you 
won’t be able to get at the last minute? by starting right away 
you accomplish two things: you avoid bolstering your own 
resistance to the task, and you have a chance to uncover 
unexpected complications… which brings me to tip #2.

2. Diagnose and target the blocks

if you start the task, you create a useful opportunity to  
identify two things: the challenges intrinsic to the work; and 
the sources of your own resistance.

These are the “blocks” you’ll need to remove to complete 
the job. for some of these blocks, the removal strategy will 
be obvious. for example, if you lack necessary information, 
you’ll have to request or research it. it’s useful to conceive of 
these block-removal strategies as separate tasks; this breaks 
the big job down into little tasks that are easier to fit into 
your schedule and less likely to produce resistance.

blocks that are intrinsic to you can be a bigger challenge, 
because their removal will require the investment of  
limited resources: your emotional energy or self-discipline. 
for example, your procrastination over a task may stem 
from having to call an unpleasant or difficult person (or  
even just a very long-winded client) to get instructions or  
assistance. This kind of task is a “frog.”

3. First, eat the frog

i know nothing of the origins of the maxim “first, eat the 
frog,” but i know it’s good, because nobody had to explain it 
to me, and i probably don’t have to explain it to you. it goes 
like this: arrive at work, sit down, get out your knife and fork 
and immediately eat the big clammy frog.

i don’t need to convince you that this tactic works, nor why. 
You know it works. After you’ve eaten the frog, the rest of 
your day is a piece of cake

4. Tackle barriers to focus

When i’m feeling kindly toward myself, i acknowledge that 
sometimes my own procrastination has roots not in my 
moral failings, but in my environment. As a writer, i really 
struggle with noise and interruptions.

since interruptions are sometimes the same thing as “being 
a team player,” i know i must not react to them by hissing at 
good people. The better approach is to figure out when  
colleagues will be in meetings, and to schedule creative 
work for those periods.

You may have completely different sensitivities. i have even 
heard of individuals (who are these people?) who can’t 
concentrate when left alone. Take time to consider whether 
aspects of your work environment interfere with your focus, 
and do what you can to improve those; or schedule creative 
tasks for the periods most favourable to you.

5.  Recognize that energy fluctuates

serious procrastinators often feel better when they learn 
that all people (even highly productive people) have cycles 
of high and low personal energy. nobody is focused and 
creative every moment of the period between 9 and 5. 
Productive people often achieve high productivity by taking 
their own energy cycles into account when scheduling tasks.

Need something to read to avoid doing that other thing?

by Nora Rock, Corporate/Policy Writer, Lawyers’ Professional Indemnity Company (LawPRO®)

Continued on page 10
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for example, if, like many people, you feel creative at the 
beginning of the day and foggier in the two to three hours 
after lunch, you will make the best use of your energy by 
tackling work that requires focus, creativity and problem 
solving (for example, writing a factum or participating in a 
negotiation) in the morning, and saving rote tasks (building a 
list of marketing contacts, preparing client accounts) for after 
lunch. if your focus improves again late in the day, but you 
hesitate to begin (and abandon) a major creative task, you 
might aim to cross some of the smaller “block-removing” 
tasks from tip #2 off your list.

6. Move your body to stimulate creativity

i have never, in my 20 years as a writer, developed an outline 
for a book or article while sitting at a keyboard. not once.

for me, the “structural” thinking needed to refine and  
organize ideas requires physical movement. Walking is best, 
but driving a familiar route will do. even as a little child  
writing poetry, i paced around my yard.

There is something about routine movement — where 
the body is occupied, but on autopilot — that provides just 
enough brain stimulation to preclude the mental noise that 
impedes creativity. A creative colleague tells me that she has 
all her design epiphanies in the shower: lathering up requires 
movement, but not enough focused thought to compete 
with new ideas.

Would you like to be safer from 
claims − and have better self-esteem 
− by procrastinating less?

if you haven’t yet discovered the relationship between 
movement and creativity, try getting up from your desk 
and walking around the block the next time you need to 
develop a strategy. And if you’d like to take it a step further, 
take a vacation day (or even a real vacation!) when you feel 
at a loss for ideas. countless business anecdotes support the 
theory that the best ideas come when we are out of the 
office, “wasting time.”

now that’s a tip expert procrastinators can really get behind.

This article originally appeared on LAWPRO’s AvoidAClaim.com blog. 
The practicePRO® and TitlePLUS® programs are provided by  
LAWPRO. Printed with permission.

CLIA Loss Prevention  
Bulletin 

ISSUE NO. 62, SPRING 2015

Editor: Karen L. Dyck, Loss Prevention Coordinator

nAviGATinG THe sOciAl MediA Minefield

social media offer numerous benefits to lawyers. creating 
and maintaining an active online presence can help you  
with marketing your practice, developing a reputation of 
competence in a particular area of law, maintaining your 
technological competence and keeping abreast of issues and 
concerns that matter to your clients.

but there are risks as well. One way to think about  
navigating social media is to compare it to going for a walk 
in a minefield.  While the scenery may be pleasant and it’s 
possible to walk through unscathed, if you take a wrong step, 
the consequences can be deadly. some will, for this reason, 
avoid the social media minefield altogether. but that entails 
some risk as well — for example, the risk that you won’t be 
seen as relevant or won’t be able to connect with potential 
clients or will miss out on some good referral work.

in order to weigh the risks and the benefits, and then make 
your own informed decisions about whether and how to 
use social media in your professional life, you need to know 
where the mines lie. Here are some of the social media land 
mines for lawyers.

1. Breaching client confidences
The Model code of Professional conduct (“the code”)  
requires that lawyers must always “…hold in strict  
confidence all information concerning the business and  
affairs of the client acquired in the course of the profession-
al relationship and must not divulge any such information….”

While it should go without saying that lawyers ought not 
tweet or otherwise post any confidential client information, 
it may be less obvious that using a geographical or location-
based feature when posting could result in inadvertent 

2011 Annual Report
www.clia.ca |  info@clia.ca

Procrastination, continued from Page 9
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release of such information. You therefore need to exercise 
caution and consider turning such features off during your 
workday, especially when meeting with clients on their 
premises or at any location other than your own office.

2. Unintentionally creating a solicitor-client relationship
You never want to find yourself in the situation of saying: 
You’re not my client, are you? it is possible for a solicitor-
client relationship to be formed as a result of informal  
communications, even where there is no fee or retainer 
agreement entered into. similarly, though it may be  
unintentional, it is also possible to initiate and form a 
solicitor-client relationship via a social media channel. You 
might do so, for example, through a facebook exchange or 
an exchange of comments on a linkedin post.

The guiding principles that apply to other, offline  
circumstances apply here.  Think of the care you would take 
in entering into a conversation about a legal problem at a 
party or in answering a cold call.  The same level of care, if 
not greater, should be applied to your online exchanges.

3. The temptation to speak out of turn
in the heat of the moment, without the benefit of sober 
second thought, you type a hasty comment and hit enter.

A research lawyer for a Kansas appeals court learned the 
hard way that this isn’t a good idea when she was fired 
in late 2012 after posting critical tweets during an ethics 
hearing she was observing in the state supreme court. 
The lawyer tweeted negative remarks about the subject 
of the ethics hearing, the state’s former Attorney General. 
Her subsequent statement of apology noted: “i didn’t stop 
to think that in addition to communicating with a few of 
my friends on Twitter i was also communicating with the 
public at large, which was not appropriate for someone who 
works for the court system. i apologize that because the 
comments were made on Twitter — and thus public — that 
they were perceived as a reflection on the Kansas courts.”

Although it may seem trite, a guiding principle in respect of 
online exchanges is to say online only what you would be 
prepared to say in person. if words could be hurtful in  
person, assume they will be hurtful online too. if words or 
activity might expose you to legal action if spoken or  
conducted in real life, the parallel assumption should follow.

4. Navigating online with integrity
One reason why many lawyers are online using social media 
tools is to obtain information. for example, in the course 
of an investigation to further litigation, a lawyer accesses an 

unlocked facebook account to gather evidence. When faced 
with a privacy-locked account, there can be a temptation to 
seek access by subterfuge, either pretending to be some-
one else or having someone else make the friend request. 
by this means, a lawyer could potentially gain access to the 
locked-down facebook account of an opposing party or of 
a witness.

seeking access by subterfuge raises issues of dishonesty and 
a failure to act with integrity that may attract the attention  
of your law society. Always keep in mind that the same 
rules of integrity apply to lawyers in their online activities as 
offline. using social media tools in a dishonest manner to 
glean information to support your case is never appropriate 
and could result in charges of professional misconduct.

5. Providing legal opinions that others may rely on
if you volunteer for an ask-a-lawyer event, write public legal 
information materials or supervise law students, you’re likely 
familiar with the importance of the distinction between  
providing legal information and giving legal advice. As a 
lawyer operating in online social networks, you need to be 
especially wary of that line.

Whether writing blog posts or providing answers to  
questions posed on forums, there are potential conflicts 
and liability issues to consider if the legal information you 
provide strays over the line into provision of legal advice. 
When providing general legal information via social media, 
be careful not to provide specific advice, solicit confidential 
information, or recommend a specific course of action. To 
be extra careful, clearly state in a disclaimer that you are 
not the individual’s lawyer and that you are not providing 
specific legal advice.

6. Communication with represented parties
There are clear ethical prohibitions in place with respect 
to communication with a represented party set out in the 
code. for most of us, it’s a no-brainer that when counsel 
represents a party to litigation or a transaction, all  
communications go through the lawyer.

On line, you want to be careful that you’re not inadvertently 
communicating with represented opposing parties. for 
example, seeking to “connect” or “friend” a client of another 
lawyer may be prohibited communication. Continued on page 12

The guiding principles that apply to 
offline circumstances apply here.  “ ”
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7. Bending the advertising/marketing rules
The code also sets out rules for marketing lawyers’ services. 
These prohibit the use of false or misleading means and 
require that marketing products are demonstrably true,

accurate and verifiable and don’t contain a claim that the 
lawyer is a specialist or expert (unless so certified).

The recommendations or endorsements feature included 
on your linkedin profile might provide false or misleading 
information, or breach rules regarding holding you out as an 
expert. similarly, the online profile you create asks that you 
note your areas of expertise, possibly in violation of  
advertising rules.

some lawyers prefer to eliminate the linkedin endorsement 
section in its entirety. This isn’t hard to do, and if you leave it 
in place, it is your personal responsibility to take a proactive  
approach by monitoring this section of your profile very 
closely. remove endorsements from anyone who claims to 
have worked with you but has not, as well as any endorse-
ment that is misleading or conveys a false statement.

8. Conflicts of interest
conflict of interest rules may also come into play on line 
and you should therefore consider carefully whom you will 
connect with via social networks, whether judges, former 
clients or experts.

When you are establishing your online social networks, be 
careful when inviting others to become a connection if they 
are current or past clients. Generally, it is a best practice to 
avoid sending invitations to clients and rather allow them to 
seek to connect with you if they wish.

Avoiding the land mines
Knowing where the land mines are, how can you manage or 
avoid the risks?

An effective social media policy
if your firm doesn’t have a social media policy in place, 
how do your staff and lawyers know what the professional 
parameters are? An effective social media policy will achieve 
five things:
• be consistent with firm culture;
• distinguish between professional and personal posts and 

accounts;

• be consistent with internal privacy policies and  
professional obligations, including confidentiality and 
conflicts rules;

• be accessible to all firm members and easily understood;
• be a component in the training of all staff and new hires.

Train your clients
ensure your clients know that you will not communicate 
with them via social media, including direct messaging.  Then, 
make certain you don’t. set out your expectations re: online 
communications in your retainer letter. let your clients know 
they can link to you on line, but you will not to discuss their 
matters using the same media.

Think before you tweet
don’t ever respond in the heat of emotion. Allow yourself a 
cooling-off period. When in doubt, don’t hit enter. There are 
online tools that allow you to schedule your tweets and edit 
them before posting; for example, buffer or Hootsuite.

cOnsider usinG THese TOOls

Take it off line ASAP
it is best to bring the conversation offline as soon as  
possible so as to avoid any ethical lapses on your part.  
The longer you engage via social media, the greater the  
opportunity to run afoul of the ethics rules. encourage 
those you communicate with to call you or make an  
appointment to meet.

Err on the side of caution
lawyers should assume that social media do not permit 
conduct or communications that would be improper if  
such conduct or communications were done in person  
or through the use of more traditional forms of  
communication.

if there’s a prohibition off line, assume it applies on line too. 
Always err on the side of caution, especially as you become 
familiar with the tools and how they function.

finally, keep in mind that as the tools change and develop, so 
too will the application of the rules of professional conduct 
to those tools. don’t assume that today’s advice will suffice 
for next year, or even next month. When stepping into the 
ever-changing world of online social media, it’s your  
obligation to always ensure you know what you’re doing.

Based on a presentation delivered January 22, 2015 to the Manitoba 
Bar Association’s Midwinter Conference. Contact Karen L. Dyck  
(e-mail: karen.l.dyck@gmail.com; www.clia.ca).

CLIA Loss Prevention Bulletin, continued from Page 11  
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Yukon Law Foundation Update

by Deana Lemke, Executive Director

T he Yukon law foundation
 (Ylf) board of directors  

includes three members appoint-
ed by the Government of Yukon 
and three members appointed by 
the law society of Yukon.  
Appointees serve the foundation 
in a voluntary capacity as board  
members.  Ylf has been  
fortunate to have very dedicated 

and skilled individuals serve as members over the past 
several years, representing the broad interests of our legal 
community and Yukoners in general.

The board acknowledges the commitment and support of 
two members who have served for several terms and whose 
terms have now concluded: lesley Mccullough and norah 
Mooney.  At the same time, we welcome two new members 
recently appointed by the law society of Yukon: Kelly McGill 
and Paul battin. We are grateful for the hard work, energy 
and contributions of members past and present.

Granting sessions are held twice each year : one in the spring 
and one in the fall. The fall granting session includes scholar-
ship applications as well.

during the 2013–14 fiscal year  Ylf received income of  
approximately $44,760, consisting of interest on lawyers’ 
trust accounts and Ylf investments. Grant funding was  
provided to four organizations: 
• elizabeth fry society

legal Workshop $5,500
• Jennifer cunningham

Prison law reform Project $12,000
• skookum Jim friendship centre

family support Outreach Project  $10,000
• law library society of Yukon

new books and subscriptions $18,018 
Total grants approved:  $45,518

four scholarships totaling $5,000 were awarded to Yukon 
students:
• Gavin Gardiner ;
• vida nelson;
• Jonas vasseur; and
• shandell Mccarthy.

The deadline for the next grant and scholarship session is 
August 31, 2015.

visit the Ylf website (www.yukonlawfoundation.com) for 
more information or to download grant and scholarship  
applications, or contact deana lemke, executive director,  
at 667-7500, by fax at 393-3904 or e-mail:  
execdir@yukonlawfoundation.com.

YuKoN LAWYERS ASSiSTANCE PRoGRAM

YLAP – Yukon Lawyers Assistance Program – provides 
confidential support, education and referrals for Law 
Society members suffering from alcohol and/or chemical 
dependence, stress, anxiety, depression or just about any 
type of personal problem.

in 2014 the Law Society Executive increased the number 
of allowable hours from seven to 12 per year.  YLAP  
services cover private and confidential professional  
counselling for personal or work-related difficulties.

Strictly Confidential • Non-Disciplinary
Compassionate • independent

The service is provided by Nimco & Co. and is  
available 24 hours a day, 7 days a week.

Call 668-4058 any time.

Short Reads

New Yukon Code Of Conduct — At the May 28, 
2015, law society Annual General Meeting, rules were 
passed to permit the adoption of the Model code of 
Professional conduct prepared by the federation of law 
societies. One minor amendment was made to the Model 
code, and, with that we now have a new Yukon code of 
Professional conduct. it will be available soon on the law 
society website (www.lawsocietyyukon.com).


